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How to consider climate change-related cases  in the VDB 
 
The purpose of this note is to ensure a consistent and, thereby, rational and justifiable method for entering 
violations into the VDB that arise from the newly added violation category: Environmental/climate event. 
 
Scope 

Among the increasing drivers of displacement (forced eviction), dispossession and destruction of habitat 
(housing, land, municipal services, related infrastructure and facilities) are extreme weather events and 
environmental disasters. Weather events could be a function of climate change, environmental disasters 
could also include those results of environmental degradation due to human activity such as dumping 
toxic waste,1 arson, military action, extractivism, or just sheer negligence. That means that the violation 
of the relevant human rights may be by either commission or omission on the part of the duty bearer(s). 
Considering such cases as entries into the VDB would have to involve a measure of predictability that 
should trigger measures to prevent the harm to the habitat.  
 
At the same time, global consideration has turned to human rights approaches, including extraterritorial-
obligation approaches, and the need for action by duty bearers for both prevention and remedy for loss 
and damage.2 The instances leading to such consequences arising from housing and land rights violations 
must be recognized as important for their negative impacts on affected persons, as well as any liability for 
such harm. However, a dilemma arises in identifying such affected persons as “victims” since the legal 
definition of a “victim” is someone subject to either a crime (a breach of criminal law), or a violation of 
human rights or international humanitarian law. The same sources in law are our references for identifying 
“victimizers” and their accountability/liability. 
 
Determining the Victims/affected persons 

Applying human rights methodology, to determine who is a “victim” (affected person). two elements are 
necessary: (1) at least one of her/his codified and identifiable human rights must be breached (including 
through abuse of power)3 and (2) the act or event must have a causative relationship to a duty bearer. In 
the case of a gross violation of human rights or international humanitarian law, the victim is entitled to 
reparations, 4  regardless of whether or not the duty bearer(s)/responsible party(ies) be identified, 
pursued, apprehended, prosecuted or convicted. The human rights approach in such situations prioritizes 
the recognition of, and remedy for victims, especially if restorative justice is sought (as distinct from 
retributive justice).5 
 
Human-caused environmental degradation may already be considered a violation (of the human right to 
a safe, clean, healthy and sustainable environment, as the UN Human Rights Council recognized in October 
2021),6 and which the UN General Assembly affirmed in July 2022.7 However, no corresponding state 
obligations have yet been codified. While this category of event/instance relates to the theoretical 
treatment of the environment, or Mother Earth, as a bearer of rights, those are not “human” rights.  
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Such harm to the environment would likely affect human rights bearers (i.e., humans) as potentially 
affected persons. Those would not yet be eligible for entry into the VDB, as the violation remains only a 
threat. Affected future generations would be even more difficult to determine and quantify. However, in 
the rare case that a report identify such potential victims/affected persons, their number and description 
should be recorded in the “• Other” field under the already-existing “Affected persons” section of the VDB 
entry form for a case already entered as an actual violation (having already happened). For potential cases, 
see discussion of Urgent Actions below.) 
 
Determining the Duty Bearer 

The obligations of a state under international human rights law may effectively be triggered when its 
responsible authorities know, or should have known that the conduct of the state would bring about 
substantial human rights consequences. Because this element of foreseeability must be present, a state 
or any of its constituent organs would not necessarily be held liable for all the consequences that result 
from its conduct, or where the proximity between that conduct and the consequences is remote.8 This 
state responsibility arises from situations wherein a state and its constituent organs are required to take 
measures, in order to respect, protect and fulfill (i.e., promote, facilitate and assist) the realization of a 
human right, in particular, the human rights related to habitat (the human rights to adequate housing and 
land, water and sanitation, a clean and healthy environment, etc.).  
 
The obligation to protect requires the state and relevant organs to ensure that third parties do not violate 
habitat-related human rights. The strict responsibility (liability) may lie with non-state actors; however, 
the nature of the state’s human rights obligations ensures that, whether directly or indirectly, the 
concerned state is always the primary duty bearer in respecting, protecting and fulfilling a human right. 
As noted above, the failure to meet such obligation may violate the relevant human rights by either 
commission or omission on the part of the duty bearer(s). 
 
In international law, a state takes on its responsibility where an impairment of human rights is a 
“foreseeable” result of that state’s conduct or other failure to respect, protect and fulfill them. The 
condition of foreseeability introduces a standard of liability that is distinct from strict liability, but 
constitutes a strong incentive for states to assess in advance the impact of their choices on the enjoyment 
of economic, social, and cultural rights, both domestically and abroad, because their responsibility will be 
assessed on the basis of what their authorities knew, or should have known. Foreseeability serves an 
important limiting function by ensuring that a state shall not be surprised with claims of responsibility 
(liability) for unforeseeable risks that are only remotely connected to its conduct. 
 
The International Law Commission (ILC) has addressed the concept of foreseeability in the general subject 
of state responsibility: “To have been ‘unforeseen,’ the event must have been neither foreseen, nor of an 
easily foreseeable kind.”9 The ILC’s commentary, thus, points to two dimensions of foreseeability; that is 
(1) whether the result was actually foreseen and (2) whether the result should have been foreseen. The 
second strand of foreseeability involves a normative dimension, as it requires assessing whether, at the 
time of conduct, state parties took steps to obtain the scientific and other knowledge necessary to 
undertake a determination of risk. This normative dimension underscores the importance of 
foreseeability as a limiting element of the fault-based standard in contrast with a strict-liability standard. 
 
The ILC has also addressed the issues of foreseeability and causality in the context of environmental cross-
border harm.10 For example, the ILC comments: 
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“the extent to which civil liability makes the polluter pay for environmental damage depends on a variety of 
factors. If liability is based on negligence, not only does this have to be proved, but harm [that] is neither 
reasonably foreseeable nor reasonably avoidable will not be compensated, and the victim or the taxpayer, 
not the polluter, will bear the loss. Strict liability is a better approximation of the ‘polluter-pays’ principle, but 
not if limited in amount, as in internationally agreed schemes involving oil tankers or nuclear installations. 
Moreover, a narrow definition of damage may exclude environmental losses [that] cannot be easily quantified 
in monetary terms, such as wildlife, or which affect the quality of the environment without causing actual 
physical damage.”11 

 
Thus, in applying the polluter-pays principle, the ILC acknowledges that “a ‘great deal of flexibility will be 
inevitable, taking full account of differences in the nature of the risk and the economic feasibility of full 
internalization of environmental costs in industries whose capacity to bear them will vary.” 12  Some 
commentators doubt whether the ‘polluter-pays’ principle has achieved the status of generally applicable 
rule of customary international law, except perhaps in relation to states in the European Community (EC), 
the UNECE, and the Organization for Economic Cooperation and Development (OECD).13 However, for 
VDB purposes, the level of established practice or jurisprudential development in a particular country 
should not be a factor in determining whether or not the responsibility exists. The very loss, costs and 
damage should determine. And where gross violations of human rights are involved, the reparation 
framework should apply.14 
 
Each Environmental/climate-even entry should contain an argument, either in the Brief Narrative or an 
attached Detail, identifying the responsible party(ies), whether their causative act(s) be by commission 
or omission. Those could be state or nonstate actors, but the permanent tick on the state as Duty holder: 
will remain constant in the VDB entry form. 
 
In some cases of environmental disaster, duty bearers other than the state and its organs may be known 
and identifiable. Wildfires that consume assets of nature such as forests and wildlife, lands, property, 
homes and livelihoods are increasingly common. However, beyond these events seeming to result from 
lightning strikes, or other anonymous accidents are cases where individual Duty holders are liable. If this 
is the case, the instance should be entered with the available information about the liable party, the 
affected persons and the consequences.15 
 
In the event of human-induced environmental degradation and, like threatened evictions or demolitions, 
potentially affected persons victims would not be eligible for entry into the VDB. Rather, such instances 
would be cases for Urgent Action appeals, which also require identification of duty bearers with 
responsibility to prevent and/or protect potentially affected persons. However, once the threatened or 
impending violation takes place, the case would be eligible for entry into the VDB.  
 
Types of Instances 

Much of the concept of foreseeability relates to event and instances yet to take place. However, entries 
to the VDB must be actual—not potential—violations. The person making the entry should determine the 
foreseeability of the hazard resulting in the violation. In determining eligibility, the inputter first will have 
to distinguish between “disasters” and “hazards,” as follows: 

Disaster (actual and kinetic): a sudden accident or a natural catastrophe that causes great damage or loss of 
life, wealth, habitat and/or wellbeing. 

Hazard (potential): put (something) at risk of being lost or damaged, the risk of disaster, or a destructive event 
waiting/likely to happen.  
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Only cases entered into the VDB under the category of “Environmental/climate event” will be actual 
deprivation of human rights to housing and land arising from disasters that already having taken place 
and where identifiable natural or legal persons bears responsibility, by act of commission or omission, 
either directly, or arising from foreseeability. 
 
Types of Losses and Damages 

The types of losses and/or damages to be recorded for an Environment/climate event in the VDB would 
be precisely the same quantifiable and material goods and assets recorded for other types of violations. 
(The valuation is always expressed in € in numerals without period or comma.) Environmental losses that 
cannot be easily quantified in monetary terms, such as wildlife, or which affect the quality of the 
environment without causing damage to housing or land16 are not to be entered into the form fields, but 
may be included in the Brief Narrative, or annexed in the form of a Detail or Development, if known. 
However, if the geographical scope of the event and its impacts were known, then that should be similarly 
noted. 
 
Numbers of Affected Persons 

As typical in monitoring instances of housing and land rights violations globally, many available reports 
omit vital information about numbers and description of affected persons and any quantification of their 
losses. (For methods of quantifying affected values—potential and real costs, losses and damages—see 
the HLRN Violation Impact-assessment Tool.) In the case of disasters, most reporting does identify various 
types of affected persons, however, often because civil defense and/or humanitarian agencies prioritize 
and have both capacity and responsibility to report these data.  
 
In the case of environmental disasters, the consequences may cover a wide area, with differing degrees 
of impacts on directly and peripherally/collaterally affected persons. To overcome dilemmas in filling out 
the VDB entry form, the following guidelines will apply: 

• When recording the number of affected persons, do not count deaths or injuries unrelated to the 
incident of habitat-related habitat human rights violations, except perhaps with a description in the 
“Affected persons” field “Other.” The reason for this discrimination is to maintain the specialized focus 
on the housing and land rights violations and the subjects of those specific violations. Other casualties 
are beyond the scope of the VDB and its embedded system of enumerating affected persons. 

• Forced eviction includes displacement, so the corresponding numbers of houses and forcibly evicted 
and/or displaced persons should follow the usual practice of counting each house/household as 5 
individuals, unless a more-precise number is available. 

• Demolition/damage/destruction covers all degrees of damage and destruction, so that it is not 
practical to distinguish between partial or total destruction, for example, in the VDB’s simplified 
methodology. However, a dilemma may arise as to the scope of differentiated impacts and 
corresponding numbers of persons affected. The number entered for affected houses, land area 
(square meters, in numerals without a decimal point or comma) and infrastructure should reflect the 
composite of all forms and degrees of damage and destruction, if known. Any distinguishing details 
could be included in the Brief Narrative or attached as a Detail or later Development. 

• Dispossession/confiscation: Most likely, the most-common type of loss in the context of an 
environmental disaster would be understood as dispossession, rather than confiscation. That is, 
confiscation is usually a punitive or other aggressive and forceful act carried out by a more-powerful 
human protagonist or entity. In the context of environmental events, the ostensible force is a natural 

http://www.hlrn.org/spagenew.php?id=qnE=#.YoznKahBy70
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element (water, wind, fire, or earth), but the loss is still a form of dispossession. However, if causation 
is an act of commission or omission, and responsibility/liability/accountability could be inferred, then 
the loss is treated as any other loss, which relates to the victims’ entitlement to remedy and reparation 
for gross violations, thereby a subject for application of the reparation framework. This follows the 
logic above about prioritizing the affected persons, whether or not a duty bearer (state organ or non-
state actor) has been identified, pursued, apprehended, prosecuted or convicted. 

• Privatization: It is conceivable that a climatic or environmental event causing displacement, damage 
and/or dispossession could accompany a privatization process. This may be a case of land grabbing by 
private interests, or privatization of water infrastructure leading to a flood or exacerbating a drought 
that compels displacement. The same logic that applies to privatization in other instances prevails 
here. However, the additional violation category of Environmental/climate event creates a new 
possibility for classifying and analyzing cases searched under both VDB criteria. 

 
Changes to the VDB Entry Form 

The new addition would not create the need for major changes to the VDB entry form. Each 
Environmental/climate-even entry should contain an argument, either in the Brief Narrative or an 
attached Detail, identifying the responsible party(ies). Those could be state or nonstate actors, but the 
permanent tick on the state as Duty holder will remain constant. 
 
Below is an illustration of how the Environmental/climate-event category of searchable values might look. 

 Environmental/climate event    
Type of loss/damage:         Value (if possible) 

•  Biodiversity   € 
0

   

•  Crop/food store   € 
0

   

•  Forest   € 
0

   

•  Housing   € 
0

   

•  Infrastructure/services   € 
0

   

•  Land   € 
0

   

•  Water source   € 
0

   

•  Waterfront  € 
0

   

•  Other  € 
0
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