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Contextualizing States’ Extraterritorial Obligations toward Ending Food
Insecurity and Malnutrition in Protracted Crises

Independent statehood accompanies a bundle of sovereign rights (vis-a-vis other states) and
corresponding obligations. Toward ending food insecurity and malnutrition in protracted crises,
modern international law and world order provide a seminal reference for states in the customary
law expression of the human right to food in Article 25 of the Universal Declaration for Human
Rights (UDHR), within the context of the human right to an adequate standard of living. Although
generally considered to hold the status of customary law, the UDHR is not an operational
instrument, nor does it establish obligations on the part of states. Rather, UDHR has provided an
early inventory of principles to specify the meaning of Article 55 of the United Nations Charter,
which establishes the three essential purposes of the United Nations, its members and its organs:
(1) peace and security, (2) forward development and (3) human rights.*

Essential to know are the four dimensions of states’ obligations in the interstate system: (1)
individual obligations, (2) collective obligations, (2) domestic obligations and (4) extraterritorial
obligations. International law establishes these multiple obligations in the form of various treaties
(charters, agreements, pacts, covenants, conventions and their protocols) and declaratory law, as
well as through long-established general principles and peremptory norms.

States’ Individual Obligations

Individually, states bear obligations to adhere to the general principles of international law
applicable to them under Public International Law, including the Law of Nations, which governs
states relations to each other, to nations and peoples, as well as to other legal and natural
persons. International Humanitarian Law (IHL), including the Law of War and the Law of
Occupation, also establish individual state obligations, as all states in the UN System are de jure
parties to the Four Geneva Conventions and must adhere to applicable general principles.

With specific regard to food security and nutrition in protracted crises, all states are required
individually to respect, protect and fulfill the human right to food under customary law, while most
states also bear related obligations individually under treaty, in particular the International
Covenant on Economic, Social and Cultural Rights (1966).> Pursuant to Article 11.2, states
recognize that more-immediate and urgent steps may be needed to ensure “the fundamental right
to freedom from hunger and malnutrition.” This includes minimum core obligation to take the
necessary action to mitigate and alleviate hunger, even in times of natural or other disasters.®

States’ Collective Obligations

Collectively, states bear obligations through two principle international law regimes: treaty law and
general principles of international law. Besides their individual obligations under treaty, states
parties also bear a collective obligation to implement the terms of their treaty along with their fellow
treaty parties. Beyond ratified treaties, states also bear a collective obligation to uphold general
principles of international law, including peremptory norms such as human rights generally, self-
determination of nations and peoples,* the prevention and punishment of war crimes, crimes
against humanity and other universally prohibited acts such as genocide; aggression; torture;
population transfer, including the implantation of setters and settlements; and slavery and slavery-
like practices. With respect to food security, both the International Covenant on Economic, Social
and Cultural Rights (ICESCR) and the International Covenant on Civil and Political Rights (ICCPR)
establish further that “In no case may a people be deprived of its own means of subsistence.”



In cases where such peremptory norms (jus cogens) are breached, all states bear obligations erga
omnes to take steps to correct the illegal situation.® These require states not to recognize,
cooperation with,” benefit from or transact with the illegal situation, and to prosecute, extradite or
punish its perpetrators.® These “self-executing obligations” do not require any separate declaration,
resolution or legislative act to implement. Other effective measures may also include trade, military
and/or diplomatic sanctions as a countermeasure.” High Contracting Parties to the Geneva
Conventions are obliged further to exercise domestic and universal jurisdiction, in order to pursue
and prosecute or extradite actors that have been, or are involved in grave breaches of IHL* and
international criminal law such as the denial of access to food and water in the conduct of war.™*

States’ Domestic Obligations

Domestic obligations are those duties that naturally apply within the territorial jurisdiction and
effective control of any state. The state and its official institutions bear the obligation to respect,
protect and fulfil human rights and freedoms uniformly, equally and without discrimination
throughout those territories. States are obliged to apply these measures consistent with seven
over-riding principles of implementation.

Nondiscrimination'? and self-determination® are two closely intertwined principles of statecraft and
state obligations. Self-determination is not a right held by states, but an obligation of the state to
respect, protect and fulfill as an inalienable right of the nations and peoples (the actual right
holders), without discrimination, within their jurisdiction and territory of effective control.
Nondiscrimination and self-determination form two of the seven over-riding principles of human
rights implementation, as provided in the two Human Rights Covenants and repeated through
numerous other international instruments. These include states’ obligations also to ensure the
enshrined human rights by ensuring gender equality,** rule of law,'®> progressive realization
(nonretrogression),’® maximum of available resources’’ and international assistance and
cooperation.™®

While these over-arching principles of treaty implementation are standard for performing human
rights treaties, ICCPR makes particular reference to the indivisibility of all human rights, including
the need to uphold economic, social and cultural rights, the obligations to which are elaborated
further in ICESCR.'® Meanwhile, the same indivisibility principle applies also to economic, social
and cultural rights, while ICCPR enshrines more specificity on the rule-of-law principle.?

States’ Extraterritorial Obligations

The extraterritorial dimension of states’ obligations under treaty, in particular human rights treaties,
arises from two aspects of implementation:

(1) As a matter of treaty, as well as custom, general principles and peremptory norms of
international law, states in the international system bear an obligation to engage in both
international assistance, within their means, and international cooperation to uphold the norms and
ensure an adequate standard of living. This is common-but-differentiated with the domestic
obligations of states to do the same within their jurisdiction and territory of effective control. To
engage the appropriate mechanisms of international assistance and cooperation may require
states also to take prior measures. With regard to food insecurity and malnutrition in protracted
crises, this requisite may entail the domestic government’s declaration of a famine, as well as to
permit the necessary international humanitarian interventions.

(2) Inherent, too, is extraterritorial aspect of the obligation to respect, protect and fulfill each of the
human rights enshrined in treaties. As rights enshrined in the ICESCR, including the human right to
food and nutrition, are human rights, they are the entitlement of all human beings (natural
persons), without discrimination and without distinction as to nationality, citizenship or immigration
status. The treaty-bound state must apply the same standards in its foreign and extraterritorial
policies and practices as it is obliged to do domestically. This integrity is especially relevant in the



state’s regulation of its agents and domestic actors in their extraterritorial activities of all kinds with
respect to food-safety standards, agricultural and food-sector investments, cooperation in
sanctions regimes, and the state’s performance in multilateral institutions, for example.

The literature on the extraterritorial obligations of states to respect and protect the human right to
food has evolved since the World Food Summit Declaration and Plan of Action (1996) and the
United Nations Millennium Declaration, by which states have further recognized their collective
responsibility and have undertaken to halve, by the year 2015, the proportion of people who suffer
from hunger and who are unable to reach or to afford safe drinking water.”* The CESCR General
Comment No. 12: “the right to food” provides that “States parties should take steps to respect the
enjoyment of the right to food in other countries, to protect that right, to facilitate access to food and
to provide the necessary aid when required.”* In 2005, the UN Special Rapporteur dedicated his
annual report to the subject, including also a typology of extraterritorial obligations.?®

Extraterritorial economic, social and cultural rights obligations also reinforce state sovereignty.
They form a further legal basis of human rights norms empowering the state to resist conditions or
policies imposed by external parties that risk derogating the human rights of domestic producers
and consumers. An example of this assertion is one state’s rejection of “free trade” provisions,
calling for the removal of all so-called trade distortions in the 4" round of negotiations toward the
World Trade Organisation (WTO) agreement on trade in agriculture. That state’s assertion of its
prior obligations under ICESCR prohibited it from rescinding its protection of small farmers, as that
would lead to a violation of Articles 6-8 and 11 of the Covenant.?* The WTO’s attempt to over-ride
superior international law regimes did not prevail, and an alternative eventually enabled countries
to opt out of certain conditions due to extenuating circumstances through the maintenance of
human rights protection measures in a system of “blue boxes” and “green boxes.”%

While, any state in the international system expected not to apply a double standard in domestic
versus extraterritorial performance of an obligation, the aspects of obligation differ domestically
from extraterritorial obligations in the important sense that the performance of domestic obligations
to respect, protect and fulfill human rights remain wholly within the state’s effective control.

In practice, that means that, any state’s extraterritorial obligations remain to respect and protect the
human right to food and nutrition. Thus, the do-no-harm principle aligns with this legal obligation,
such that states must respect the rights extraterritorially by, themselves, not violating the rights,
and have to protect the same human rights, by ensuring that third parties within their jurisdiction
and effective control do not violate human rights of others.

It may not always be within the sovereign power of extraterritorial states to fulfill that right to food
and nutrition within another sovereign state. Nonetheless, the duty still remains to support
fulfillment,? just as states also bear the obligation to seek international assistance and cooperation
to uphold the human right to food and nutrition within their territories.?’

The fulfillment of the right to food and nutrition through sovereign domains such as educational
curricula, budgets, policy formulation and legislation are also subject to required alignment®® with
an international treaty. However, consistent with the norms of self-determination, international
assistance and cooperation in these domains may take place also with the consent of the
sovereign authorities only through specific agreement of the concerned state or territory.
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All of these measures and means arising from state obligations also should serve purposes that
are both preventive and remedial in nature. Thus, states’ multiple dimensions of human rights
obligation constitute indispensable tools in creating the conditions to work on crises, and not
merel;z/gin crisis, with a view toward ending food insecurity and malnutrition that often accompanies
them.
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