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Population transfer is a grave crime in modern international law. However, the cruel 
practice is as old as the earliest civilizations. The Egyptian pharaohs and the South 
American Incas variously expelled indigenous populations and implanted reliable 
settlers in territories they sought to conquer. The prohibited practice can encompass 
both aspects and directions of population movement resulting in bundle of human rights 
offenses, including gross violations such as forced eviction.1 Population transfer is 
known by various synonyms, including “forced removal,”2 “deportation,”3 “expulsion,”4 
“ethnic cleansing,”5 “removal,” “relocation”6 and (forced of involuntary) “resettlement.”7 
Notoriously thorough at the practice were the neo-Assyrians, whose West Asia-
Mediterranean empire applied 19 euphemisms8 to name the policy that caused 
legendary human suffering and imperial hegemony.  
 
Such felonious practices are supposed to be vestiges of an ignoble past. With the 
development of international law in the 20th Century, population transfer is now codified 
and punishable as both a war crime and a crime against humanity. However, firm and 
enforceable prohibitions have been long in coming and inconsistently upheld. 
 
Toward Prohibition 

Vanquishing the oppressive Neo-Assyrian regime at the 546 B.C. Battle of Sardis, 
Persian Emperor Cyrus the Great reversed the practice and left a legal legacy to build 
on. The Cyrus Cylinder, 539 B.C., which we consider to be the first human rights 
charter, articulated in law the unacceptability of the acquisition of territory by the 
practice of population transfer. This famous text also enshrines the first known 
codification of the right of return. 
 
Among the checkered patterns of practice and prohibition are the much later Anglo-
American traditions, which had so much influence on the normative establishment of the 
relevant legal and administrative norms. The English Crown eventually perfected 
popular transfer in both ideological theory and practice with legal and religious rationale 
devised to dispossess the Irish people of their lands 100 years before the British 
colonization of North America on the ideological premise that people who move about 
on the land have no right to tenure.9 
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Population transfer soon rose to the level of sacrament with the colonial-minded 
Protestants and fundamentalists clearing the American Colonies of their natural habitat 
and populations in a pious re-enactment of scripture. Protestant English settlers in North 
America justified their reenactment of the genocidal—if ahistorical—scenes in the 
Bible’s Genesis as playing the role of the “new Hebrews” or “New Israelites,” while they 
referred to the indigenous peoples collectively as the “new Canaanites.”10  
 
In parallel, if not also in stark contradiction, the United States of America (USA), later 
established on the same depopulated land, has contributed greatly to the development 
of norms that have criminalized the practice of population transfer. Other American 
States also pioneered the legal prohibition of population transfer as a function of illicitly 
acquiring territory. However, as a whole, foreign policies and the violation of 
extraterritorial obligations of States’ have failed to uphold this universal prohibition or 
otherwise correct the illegal situation in current cases of protracted crises, including 
Palestine, Cyprus, Tibet and Western Sahara. 
 
Evolution of the Legal Norms: States’ Rights 

The emerging legal norms pertaining to population transfer have addressed two 
dimensions of the practice and its consequences. First, the legal prohibitions against 
population transfer addressed the implications for States of population transfer as a 
practice aimed at the acquisition of territory, violating the sovereignty of the State. 
Secondly, the norms eventually addressed the consequences for persons, including the 
violation of a bundle of individual and collective human rights. Among the human rights 
consequences of population transfer, particularly large-scale population transfer, is the 
violation of the collective human right to self-determination, as well as an impediment to 
the function of the State as the embodiment of that right. The merger of these two 
dimensions—i.e., States’ rights and human rights—through the continuation of grave 
breaches and violations is reflected in the explicit criminalization of population transfer 
through the 20th Century. 
 
The principle of uti possidetis iuris in international law (Latin for "as you possess it under 
law") has grounded the prohibitions against population transfer as a violation of States’ 
rights. Originating in Roman Law, the legal concept was used by England's 17th Century 
King James I to affirm that, while he recognized the existence of Spanish authority in 
those regions of the Western Hemisphere where Spain exercised effective control, 
James refused to recognize Spanish claims to exclusive possession of all territory west 
of longitude 46° 37' W under the Treaty of Tordesillas (1494). More recently, States 
referred to uti possidetis in the context of South American independence movements as 
early as 1810 and, in Central America, since 1821.11  
 
In its modern application, uti possidetis establishes that newly formed sovereign States 
are to maintain the same borders as their dependent area before achieving 
independence. This, by extension, includes the obligation of nonrecognition of illicit 
acquisition or occupation of territory by military force and other means; i.e., population 
transfer, etc. 
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The Congress of Panama produced the Treaty of Union, League, and Perpetual 
Confederation, signed on 15 July 1826 by all the participating Latin American nations.12 
The main objective of the pact, according to Article 2, was the collective defense of the 
sovereignty and independence of those nations against all attempts at foreign 
domination. In order to strengthen their relations, the signatories to the 1826 treaty had 
agreed to hold a general assembly of plenipotentiaries (Article 11) every two years in 
peacetime, and annually in times of war. A significant outcome of this process was the 
Treaty of Confederation (Congress of Lima)13 in 1847, which enshrined the interstate 
principle such that: 

When any foreign nation occupies, or tries to occupy any portion of land that is within the 
limits of any of the Confederated Republics, or uses force to steal [usurp] such territory 
and dominion of the Republic, whatever the claimed pretext, the Confederate Republics 
guarantee, mutually and in the most explicit and solemn terms, to uphold the mastery and 
dominion of all the territory that is included within the [Confederated Republics’] respective 
limits, and do not acknowledge and will not recognize the right of any foreign nation, or 
any Indian tribe, to dispute the [Confederated Republics’] domain and dominion (Art. 2, ¶ 
1).14 

 
Although Mexico and the USA were not parties to the Confederation, this development 
coincided with the implantation of U.S.-sponsored settlers in Mexican territory, notably 
Texas. This form of population transfer formed part of the ambition of the USA during 
the presidency of James K. Polk (D) to establish a contiguous slave economy stretching 
from the Atlantic to the Pacific. The acquisition of territory by population transfer and the 
1845 U.S. annexation of Texas, which Mexico considered part of its territory, led to the 
Mexican-American War, or the United States War against Mexico (1846–48). The 
military campaign culminated in U.S. occupation of New Mexico and California, invasion 
of parts of Northeastern Mexico, Northwest Mexico and Mexico City. The Treaty of 
Guadalupe Hidalgo, in 1848, ended the war with Mexico ceding 55% of its territory to 
the USA. 
 
Eight years later (1856), eight Latin American nations met in Washington to adopt a 
mutual security and reciprocity pact, the Treaty of Alliance and Reciprocal Assistance 
(Continental Treaty), resolving that “each of the republics guarantees, each to the other, 
its independence and sovereignty and the integrity of its territories.” The following 
November, another group of States convened at Washington, this time on the initiative 
of Costa Rica and Guatemala, who then concluded a new Treaty of Alliance and 
Confederation with El Salvador, Nueva Granada (Colombia), Mexico, Peru and 
Venezuela. 
 
In 1864, the Treaty of Union and Defensive Alliance was signed at the 2nd Congress of 
Lima, providing a collective antecedent to the guarantee of territorial integrity that later 
formed a principal of international law in the Charter of the League of Nations and the 
UN Charter.15 The Treaty concluded that: 

The High Contracting Parties (...) guarantee each other's independence, sovereignty and 
the integrity of their respective territories, binding themselves to the terms of this 
Agreement, to defend against any attack that has the purpose of depriving any Party of 
any of the rights herein expressed, and against aggression coming from a foreign power, 
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and from any party to this covenant, and any foreign forces that do not respect a 
recognized government (Article 1). 

 
By this time, the USA was making its own contribution to the explicit prohibition of 
population transfer. At the outbreak of the American Civil War in 1962, U.S. President 
Abraham Lincoln was pressed to specify the meaning and parameters of recently 
declared Martial Law, and issued General Order No. 100 (Lieber Code).16 It specifically 
recognized population transfer practices as unconscionable, asserting that “Private 
citizens are no longer murdered, enslaved, or carried off to distant parts...”  
 
Following the Brazilian, Argentinian and Uruguyan war against Paraguay, in 1870, 
Argentina adopted the doctrine that “victory confers no rights” (“La Victoria no da 
derechos”), which principle later found its way into Article 3(g) of the 1948 Charter of the 
Organization of American States.17 
 
The First International Conference, held in Washington DC (2 October 1889–19 April 
1890), was dedicated to laying the foundations for economic cooperation among the 
American States and to establishing a plan of arbitration for the peaceful settlement of 
disputes. All of the existing American republics, except for the Dominican Republic, 
were represented. 
 
Arising from the First American Conference in 1890 was the reference to “American 
Public Law” and a resolution, “Law of Conquest” (Derecho de Conquista), on 18 April. 
That legal instrument “affirmed that the principle of conquest remains eliminated from 
American Public Law” (Article 1). It established that no territory is without an owner 
(dueño) [in South America] and any possession contrary to the legal principle is 
considered a usurpación.18 Although the Treaty lacked the ratifications needed to enter 
into force, it nonetheless served as a legal milestone that presaged the adoption of 
similar procedures that would be incorporated in subsequent American and international 
law. 
 
The prohibition of population transfer so far remained linked to States’ deep concern 
over the illicit acquisition of territory.19 Thus, the states already had rejected the practice 
of population transfer as a function of such territorial expansion and established the 
international diplomatic and legal tradition of nonrecognition of territorial acquisition by 
force.20 
 
The Montevideo Convention on the Rights and Duties of States, concluded at the 7th 
International American Conference (1933), recognized in Article 11 the inviolability of 
the territory of the states and affirmed that “the territory of a State is inviolable and may 
not be the object of military occupation nor of other measures of force imposed by 
another state directly or indirectly, or for any motive whatever, even temporarily” 
[emphasis added].21 
 
The OAS Member States meeting at Washington in October 1933 to end the Chaco 
Boreal War between Bolivia and Paraguay, reaffirmed the inadmissibility of the 
acquisition of territory by force, which language is included almost verbatim in the GA 
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resolutions 1514 (XV) Declaration on the Granting of Independence to Colonial 
Countries and Peoples, of 14 December 1960, known as the Magna Carta for the right 
to decolonization as a principle of international law, 2526 (XXV), known as the 
Declaration on Principles of International Law concerning Friendly Relations and Co-
operation among States in Accordance with the Charter of the United Nations (24 
October 1970), and 3314 (XXIX) Definition of Aggression (14 December 1974). This 
principle is also enshrined in the Organization of African Unity resolution AGH/Res. 
16(1) of Cairo, 21 July 1964, on decolonization.  
 
International Law: Filling a Normative Void 

The Hague Regulations (1907) concurred, but were effectively silent on the presumably 
unthinkable practice of population transfer as a means of acquiring territory. The 
resurgent practice of population transfer after 1907, however, required the prohibition of 
such specific practices in the legal developments that were to follow. 
 

In the early 20th Century, population transfer has occurred as a function of multilateral 
and bilateral treaties, often called "option agreements" or "population exchange 
treaties," dating back to 1913.22 The interwar exchange agreements did not call for 
wholesale transfers of population, but theoretically offered individuals the option of 
voluntary emigration to the State corresponding to their ethnicity, while also alleviating 
individuals' resulting financial burden. This option was first adopted and exercised in the 
Balkans, but then only as a supplement—not an alternative—to protection. 
 
At the Paris Peace Conference, the New States' Committee was receptive to the Greek 
proposal for a minorities-exchange convention among Greece, Bulgaria and Serbia. 
Serbia rejected the idea. However, Bulgaria and Greece agreed at Neuilly-sur-Seine23 
on the “reciprocal voluntary emigration of the racial, religious and linguistic minorities in 
Greece and Bulgaria.” This was viewed as a solution, in part, to the demographic 
confusion resulting from the territorial transfers and forcible population movements of 
the first and second Balkan wars. It applied to the estimated 37,000 Greeks in Bulgaria 
and some 150,000 Bulgarians in (Greek) Macedonia and Thrace. Under the Treaty of 
Neuilly-sur-Seine, emigrants could take movable property duty free across the border, 
and obtain reimbursement upon liquidation of immovable property left behind. 
 
Whereas a series of post-war treaties sought to diminish the military and political 
strength of the defeated Central Powers, the Treaty of Neuilly provided for unilateral 
action against a vanquished enemy. Upon liquidation, enemy property would be 
credited to reparations of the State of which the owner was a national.24  
 
Several authors noted at the time that the motives of the Treaty were actually 
ethnocentric, rather than humanitarian. For example, Greece exploited the opportunity 
to remove the Bulgarian minority from its territory and Bulgaria sought safeguards 
against unilateral actions of a neighboring State.25 Despite the horrendous human and 
economic losses arising from the post-WW I transfer agreements,26 they only 
emboldened other intentional perpetrators.27 
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Corrective Measures 

European sabre rattling in the interwar years compelled statesmen to devise strategies 
to evade costly conflagration. French foreign minister Aristide Briand initially proposed a 
bilateral treaty between France and the United States in 1927 renouncing war as a 
means to settling disputes. In the rosy afterglow of Charles Lindbergh’s solo flight to 
Paris a month before, U.S. political support for the pact was bipartisan.28 
 
However, on implementation, the Kellogg–Briand Pact (Pact of Paris) did not live up to 
its aim. It remained ineffective even after its entry into force in 1929, as the USA 
continued its Banana Wars in Central America. In the ensuring years, Japan invaded 
Manchuria, Italy invaded and annexed Abbysinia/Ethiopia, and both Germany and the 
Soviet Union both invaded Poland. 
 
Nonetheless, the pact is an important multilateral treaty binding the nations that signed 
it, and a legal basis for eventually criminalizing territorial acquisitions by force and/or 
population transfer.29 Despite State behavior then, international lawyers refer to 1932 as 
date in which the parallel development of law established population transfers as 
prohibited.30 
 
Building on the established norm of the unacceptability of the acquisition of territory by 
force, U.S. Secretary of State Henry L. Stimson issued a 7 January 1932 statement 
against the Japanese occupation of Manchuria.31 Echoing the long-standing position of 
the other American States, the USA “did not intend to recognize any situation, treaty or 
agreement [that] may be brought about by means contrary to the covenants and 
obligations of the Pact of Paris...”32 The League of Nations Assembly affirmed this 
principle in a resolution on 11 March 1932, unanimously adopting this 42-year-old inter-
American policy of nonrecognition of the acquisition of territory by force. (China and 
Japan abstained.33) Other pacts in the same period enshrined principles logically 
consistent with the “established” prohibition against the acquisition of territory by force, 
which typically involve the push and pull factors of population transfer.34 
 
Resurgence and Criminalization 

By the end of the 1930s, a moral, legal and international-relations line had been drawn, 
establishing the unacceptability of the acquisition of territory by force and its 
concomitant practice of population transfer. However, colonizers continued to resent 
and defy the norms.35 
 
All of this jus cogens legal development did not deter the prohibited practice from being 
repeated. Population transfers continued defiantly through the subsequent decade in 
such diverse cases as the “option clauses” and “Transfer Agreements” concluded with 
the Third Reich,36 the partition of India, the Allies’ forced transfer of Germans after WW 
II37 and, of course, Israel’s ethnic cleansing of Palestine (al-Nakba)38 and the nearly 
simultaneous Chinese annexations of Tibet39 and East Turkestan (Xinjiang).40  
 
In light of the developments in Europe, the law prohibiting population transfer became 
more explicit during and immediately after WW II. The earliest explicit mention of 

http://en.wikipedia.org/wiki/Mukden_incident
http://en.wikipedia.org/wiki/Mukden_incident
http://en.wikipedia.org/wiki/Invasion_of_Poland_(1939)
http://en.wikipedia.org/wiki/Invasion_of_Poland_(1939)
http://en.wikipedia.org/wiki/Multilateral_treaty
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population transfer in an international legal document was the recognition of "forced 
resettlements" as a war crime in the Allied Declaration on German War Crimes, adopted 
by representatives of the nine occupied countries, exiled in London, in 1942. It stated, 
inter alia:  

"With respect to the fact that Germany, from the beginning of the present conflict, has erected 
regimes of terror in the occupied territories...characterized in particular by...mass expulsions…"

41
 

 
On 17 October 1942, the Polish Cabinet in Exile issued a decree on the punishment of 
German war crimes committed in Poland. That instrument provided that life 
imprisonment or the death penalty would be imposed “if such actions caused death, 
special suffering, deportation or transfer of population.”42  
 
In response to the abundant and flagrant violations of the laws and customs of war 
during World War II, the Allies set up the International Military Tribunal (IMT) to try the 
principle war criminals of the Axis Powers. The IMT Charter introduced into international 
law the notions of crimes against the peace, war crimes and crimes against humanity. It 
defined "war crimes" to include  

“Murder, ill-treatment or deportation to slave labour or for any other purpose of civilian 
population of or in occupied territory...”43 

 
Article 6 (c) of the Charter defined "crimes against humanity" as:  

Murder, extermination, enslavement, deportation and other inhumane acts committed against any 
civilian population before or during the war...in execution of or in connection with any crime within 
the jurisdiction of the Tribunal...

44
 

 
The notion of “crimes against humanity” differs from war crimes in that crimes against 
humanity can be committed before, after, as well as during, a war and against any 
population, including the perpetrator's own population. 
 
In addition to the four Powers that approved the IMT Charter, 19 other States acceded 
to it. The United Nations General Assembly also affirmed the principles of international 
law recognized by the IMT Charter and reflected in the judgment of the IMT.45 
 
The IMT judgments at Nuremberg variously dealt with displacement of civilians from the 
occupied territories and their replacement by German settlers. In the Nuremberg Trials, 
gross violations of economic/social/cultural rights (ESCR) were adjudicated under the 
auspices of two central themes; Germanization and spoliation. Germanization had as its 
goal the assimilation of conquered territories politically, culturally, socially, and 
economically into the German Reich. In order to achieve Germanization, the Nazi’s 
sought obliteration of the former national character of the conquered territories and the 
extermination of all elements that could not be reconciled with the Nazi ideology.  
 
The conduct associated with Germanization included forced displacement, deportation 
and/or population transfer of the inhabitants of occupied territories, as well as the 
transfer and settlement of German nationals into occupied territories or settlements 
encircling occupied territories.46 Spoliation referred to the plunder, pillaging and 
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destruction of public or private property and the exploitation of the natural resources and 
the people of the occupied territory.  
 
The First Prosecutions 

Among the 23 most-important military and political leaders of the Third Reich 
prosecuted at the IMT, defendants Alfred Jodl and Alfred Rosenberg were tried for 
crimes against humanity and war crimes, namely, destruction of property, plunder of 
private and public property, and deportation. Jodl’s prosecution revealed extensive 
home demolitions committed by Nazi troops in occupied Europe as part of the effort to 
Germanize conquered territories. Serving in 1935–38 as chief of the National Defense 
Section in the German High Command and, later, chief of the Operations Staff of the 
High Command of the Armed Forces (Oberkommando der Wehrmacht), Jodl was 
accused of war crimes and crimes against humanity in his role in the German High 
Command for carrying out, “as a systematic policy, a continuous course of plunder and 
destruction.”  
 
On the territory of the Soviet Union the Nazi conspirators destroyed or severely 
damaged 1,710 cities and more than 70,000 villages and hamlets, more than 6,000,000 
buildings and made homeless about 25,000,000 persons” in implementation of this 
systematic policy.47 
 
On 28 October 1944, Jodl ordered the eviction of all persons in northern Norway and 
the burning of their homes so as to deter them from aiding Russian forces. Jodl testified 
that he opposed the operation, but Hitler had ordered it. He also testified that the order 
was not fully executed. However, the Norwegian government provided evidence that 
such an evacuation did take place, and that 30,000 houses were damaged. The IMT 
found Jodl guilty of all four counts of his indictment and he was sentenced to death by 
hanging.48 
 
Alfred Rosenberg’s case exemplified the practices of plunder and deportation. 
Rosenberg was an intellectual leader in the Nazi party who, in 1940, became head of 
the Centre of National Socialist Ideological and Educational Research. In his role, 
Rosenberg organized and directed the Einsatzstab Rosenberg Initiative, which was 
responsible for the plunder of museums, libraries, and private homes. In 1941 he was 
appointed Reich Minister for Occupied Eastern Territories during which time he devised 
policies of Germanization; giving orders to segregate Jewish populations and to 
orchestrate mass deportations of laborers from the Eastern Territories, specifically the 
“Heu Aktion” in which 40,000 to 50,000 youths were sent to the Reich in 1944. 
Rosenberg was found guilty on all counts of his indictment and was sentenced to death 
for war crimes and crimes against humanity.49 
 
Further Clarification and Codification 

The IMT at Nuremberg was designed to hold criminally responsible individual 
perpetrators of crimes against peace, war crimes and crimes against humanity. Many 
victims, however, felt that the IMT criteria were not intended as a remedy for them, 
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rather only for the Allied Powers. Ruling on reparations to individuals and communities 
was not within the scope of the Tribunal.50 
 
Subsequent to the Nuremberg and Tokyo Tribunals, States met at Geneva to adopt new 
norms to protect civilian persons in time of war and occupation. While the Tribunals 
established that population transfers and colonization in occupied territory constitute 
both a war crime and a crime against humanity, and that deportation of persons is 
illegal, the application of these norms set the precedent for codification in International 
Humanitarian Law. In particular, these crimes are proscribed in Article 49 of the Fourth 
Geneva Convention relative to the Protection of Civilian Persons in Time of War, of 12 
August 1949. Article 147 classifies transfer of persons as a “grave breach,” and Article 
146 establishes the obligations of High Contracting Parties to undertake measures to 
suppress such grave breaches, including pursuit, prosecution and enacting necessary 
legislation to ensure compliance with these obligations. 
 
In light of the scourges of recent war, the States had revived the issue from the silence 
of its 1907 predecessor in The Hague Regulations. However, in addition to States, 
jurists and legal experts sought to clarify the legal prohibition of population transfers as 
especially problematic for international relations and pursuit of the peace and security, 
forward development and human rights tripod enshrined in the UN Charter (1945).  
 
The Paris-based International Law Institute (ILI) addressed the question of "international 
population transfers" at its 1952 annual session.51 Reflecting global concern at the 
nature and questionable legality of cross-border transfers, the ILI report and survey  
acknowledged the inadequacies of its own, narrow definition of the phenomenon, 
particularly in the light of the comparable human rights consequences and other legal 
questions arising from population transfers also within States. All but one of 
respondents implied or stated that, because of the human rights dimensions of transfer, 
domestic population transfers were, perforce, the subject of international law.52  
 
Consistently, respondents agreed that population transfers based on an accord 
between two or more States were not sufficiently legitimate or legal, and that human 
rights concerns superseded reasons particular to and/or common among States.53 They 
further concluded that any legitimate transfer must verifiably serve the affected 
populations.54  
 
The jurists doubted assertions that population transfer could enhance stability and 
peace, but were convinced that transfer would undermine good relations among 
nations.55 The experts spurned notions of “voluntary transfer” as contradictio in 
terminis.56 More customary to population transfer were the elements of “discrimination, 
despoliation, arbitrary police action, menacing of minorities, the devastation of war and 
imperialist annexations.”57 All elements have since been codified as violations and/or 
grave crimes. 
 
The International Law Commission (ILC)  remained seized with the codification and 
specification of law prohibiting the crime of population transfer. At its second session, 
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the UN General Assembly also had directed the ILC to formulate the principles of 
international law recognized in the IMT Charter and judgments. The ILC was to prepare 
a draft Code of Offences against the Peace and Security of Mankind, indicating clearly 
the place to be accorded to the Nuremberg Principles.58 ILC adopted a draft code in 
1954, but from 1954 to 1981, consideration of the draft code lapsed. It was only in 1991 
that the ILC adopted a first reading of the draft Code.59 
 
The draft articles 21 and 22 address population transfer. Article 21 enumerated five 
manifestations of “Systematic or mass violations of human rights” constituting crimes, 
including “deportation or forcible transfer of population.” The ILC Commentary to this 
article states:  

that a crime of this nature could be committed not only in time of armed conflict, but also 
in time of peace...Deportation, already included in the 1954 Draft Code, implies expulsion 
from the national territory, whereas the forcible transfer of population could occur wholly 
within the frontiers of one and the same State...Transfers of population under the draft 
article means transfers intended, for instance, to alter a territory's demographic 
composition for political, racial, religious or other reasons, or transfers made in an attempt 
to uproot a people from their ancestral lands.60  

 
Draft article 22 lists exceptionally serious war crimes. Draft article 22(a) specifies 
“deportation or transfer of the civilian population and collective punishment,” while draft 
article 22(b) includes the “establishment of settlers in an occupied territory” and 
changes to the demographic composition of an occupied territory in this category. The 
ILC Commentary explains that:  

it is a crime to establish settlers in an occupied territory and to change the demographic 
composition of an occupied territory. A number of reasons induced the Commission to 
include these acts in the draft article. Establishing settlers in an occupied territory 
constitutes a particularly serious misuse of power, especially since such an act could 
involve the disguised intent to annex the occupied territory. Changes to the demographic 
composition of an occupied territory seemed to the Commission to be such a serious act 
that it could echo the seriousness of genocide.61  

 

Legal developments in the next decade added further clarity to the prospects of 
prosecution. An ECOSOC resolution62 led to a 1967 debate in the United Nations that 
resulted in an instrument affirming the nonapplication of a statute of limitations on war 
crimes and crimes against humanity.63 Ten years later, the Additional Protocol I to the 
Geneva Conventions reaffirmed population transfer as a grave breach.64  
 
The Human Rights Dimensions of Population Transfer 

While States discouraged it from addressing specific-country cases, the UN Sub-
Commission on the Prevention of Discrimination and the Protection of Minorities had 
conducted its analytical mandate through a comparative lens. In 1992, the Sub-
Commission adopted a resolution on “the human rights dimensions of population 
transfer, including the implantation of settlers and settlements,”65 mandating a study.  
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The UN Commission on Human Rights already was considering the practice of “forced 
eviction, which it resolved in 1993 to constitute a gross violation of human rights, in 
particular the right to adequate housing.”66 The Sub-Commission’s study enabled 
specialized focus on the inherent, tandem violation of (incremental and en masse) 
forced evictions, on the one hand, and colonization—in cross-border operations—and 
under a State’s domestic demographic manipulation. Thus, the Sub-Commission 
study67 found that the “pull” factor of population transfer (implantation of settlers and 
settlements) likely would constitute a breach of international law, whether carried out 
within or across State borders. 
 
The study also found that “population transfers,” in any case, violate a "bundle of 
rights."68 It clarified the legal term such that population transfer 

…implies purpose in the act of moving a population; however, it is not necessary that a destination 
be predefined. The State’s role in population transfer may be active or passive, but nonetheless 
contributes to the systematic, coercive and deliberate nature of the movement of population into or 
out of an area. Thus, an element of official force, coercion or malign neglect is present in the State 
practice or policy. The State’s role may involve financial subsidies, planning, public information, 
military action, recruitment of settlers, legislation or other judicial action, and even the 
administration of justice….

69
 Transfer can be carried out en masse, or as "low-intensity transfers" 

affecting a population gradually or incrementally.
70

 

 
While the Sub-Commission’s population transfer rapporteur mechanism culminated in a 
model “Draft Declaration on Population Transfer and the Implantation of Settlers” in 
1997,71 that exercise preceded by one year the explicit prohibition and enforcement in a 
binding international treaty. The Rome Statute of the International Criminal Court 
defines "Deportation or forcible transfer of population" as a crime against humanity 
(Article 7) and “Unlawful deportation or transfer” as a war crime (Article 8).  
 
Article 7.1(d) defines “deportation or forcible transfer of population” as  

forced displacement of the persons concerned by expulsion or other coercive acts from 
the area in which they are lawfully present, without grounds permitted under international 
law. 

 
Article 8.2 (vii) defines as a war crime the “unlawful deportation or transfer or unlawful 
confinement” as a punitive act. Article 8.2 (viii) specifies as a war crime within the 
jurisdiction of the International Criminal Court 

the transfer, directly or indirectly, by the Occupying Power of parts of its own civilian 
population into the territory it occupies, or the deportation or transfer of all or parts of the 
population of the occupied territory within or outside this territory. 

 
International Criminal Justice 

In the special tribunals set up under the authority of the UN Security Council, cases are 
currently being tried selectively for crimes committed in former Yugoslavia, Rwanda, 
Liberia and Cambodia, including population transfer. In the context of the events of the 
former Yugoslavia in 1991–95, “ethnic cleansing”72 has emerged as a term of art to 
describe various policies and practices with the effect and/or purpose of eliminating an 

http://en.wikipedia.org/wiki/Crime_against_humanity
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unwanted group from a society or territory, as by genocide or forced migration, in order 
to create an ethnically homogenous, or supposedly “pure” society, area or State.  
 
Although no legal definition yet exists, “ethnic cleansing” has become a commonly used 
term in international legal writings, discourse and official documents, including UN 
documents.73 A UN Commission of Experts on grave breaches and other violations of 
international humanitarian law in the former Yugoslavia defined the practice as 
“rendering an area ethnically homogeneous by using force or intimidation to remove 
persons of given groups from the area. `Ethnic cleansing’ is contrary to international 
law.”74 
 
The International Criminal Tribunal for the Former Yugoslavia has tried and convicted at 
least 24 politicians and military commanders charged with ”forced deportations” or 
“forced population” transfer (one acquitted).75 Of the more than 30 Bosnian criminal 
suspects, at least nine have been tried and convicted for crimes amounting to 
population transfer.76 
 
On 29 May 2013, the International Criminal Tribunal of the Former Yugoslavia 
sentenced six Bosnian Croat wartime leaders to lengthy prison sentences for the 
murder, rape and expulsion of Muslims from Bosnia during the breakup of Yugoslavia in 
the 1990s. The highest-ranking convict is Jadranko Prlić, prime minister of the self-
proclaimed Herceg-Bosna State that Croats carved out in central and southern Bosnia 
during the 1992–95 ethnic conflict. Prlić received a sentence of 25 years in jail. Five 
other defendants, including the interior minister and two chiefs of staff, received prison 
terms of 10–25 years.77 
 
The ICC has operated since 2002 and produced a total of one conviction to date.78 
However, other alleged perpetrators are under indictment for population transfer crimes 
and face trial, pending their apprehension. At least one ICC defendant from the Lord’s 
Resistance Army, Okot Odhiambo (Uganda), has been indicted for attacking displaced 
persons. All six ICC indictments for crimes in the post-election violence in Kenya include 
deportation or forcible population transfer.79 For the crimes committed in Darfur, four 
Sudanese are under arrest warrant for offenses including deportation or forcible transfer 
of population.80 
 
Conclusion 

While such trials are essential to the transitional justice processes in those affected 
countries, the prosecution of war crimes and crimes against humanity has remained 
selective. The question persists as to whether international criminal justice can achieve 
the intended deterrence of crimes such as population transfer. 
 
Obsessed with the politicization of prosecutions, Zionist Israeli writers have warned of a 
“political misuse” of the crime of population transfer, particularly mindful of the potential 
of applying it against Israeli perpetrators.81 In a sense, they are correct in noting the lack 
of integrity in which States have applied and enforced the prohibition. In the cases of 
population transfers in Cyprus,82 East Timor and Western Sahara throughout the 1970s 
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and after, many States have not upheld even the erga omnes nonrecognition doctrine, 
which remains consistent in international law from the 1932 Stimson doctrine, through 
the “Namibia formula,”83 the International Law Commission’s draft Articles on State 
Responsibility and the ICJ advisory opinion on the Legal Consequences of the 
Construction of a Wall in the Occupied Palestinian.84 The case of forced displacements, 
ethic cleansing and related crimes in Sri Lanka,85 remains unaddressed and likely to 
spawn future upheavals.86 
 
Therefore, the enduring problem lies rather more with the selectivity and disuse of the 
prosecutions as a measure of remedy for victims and deterrence against the crime of 
population transfer. Meanwhile, no State party, High Contracting Party to the Geneva 
Conventions, or depositary government has fulfilled its obligation to ensure respect” for 
the Fourth Geneva Convention, including it quintessential prohibition under Article 49.87 
Thus, in the numerous cases without a statute of limitation and yet untried, impunity 
remains a countervailing norm. 
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